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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 

SONITPUR :: TEZPUR 

 
Sessions Case No. 152 of 2015 

Under section 376(1) RW 109/120(B) I.P.C 
(Arising out of G.R. Case No. 473 of 2009)  

 
 

        State of Assam       
     –Vs–  

Sri Binesh Tanti                ....  Accused 

Present 
Ms. A. Ajitsaria, AJS,  

Addl. Sessions Judge No.2, Sonitpur, Tezpur  
 

  
Date of Evidence     :   13.07.2015, 10.08.2015, 07.09.2015 
Date of Hearing      :    19.09.2015 
Date of Judgment   :    21.09.2015 
 
For the State        :    Sri Khemraj Adhikary, Addl PP 
For the accused    :    Sri N. Mishra, Legal Aid Counsel 
 
  

J U D G M E N T 

1. The prosecution case, in a nutshell, is that the informant filed a complaint 

before the Ld. Chief Judicial Magistrate, Sonitpur, Tezpur stating, inter alia, that the 

accused Binesh Tanti gave information in the house of the informant that their cow 

had gone inside the Puli Bagan, pursuant to which, the informant’s daughter had been 

sent to bring back their cows. However, the accused Subash Karmakar (absconder) 

caught hold of the informant’s daughter and committed rape upon her. The said 

complaint was forwarded to the Dhekiajuli Police Station and registered as Dhekiajuli 

PS Case No. 76/2009. 

 

2. After due investigation, charge-sheet was submitted against the accused 

person, namely, Sri Binesh Tanti and Subhash Karmakar (as absconder) under section 

120(B)/376/34 I.P.C.  
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3. The accused, Sri Binesh Tanti, entered appearance and after observing 

necessary formalities, the offence being Sessions triable, was committed to the Court 

of Sessions for trial by the learned Chief Judicial Magistrate, Tezpur.   

 
4. After hearing both sides and on perusal of the police report furnished u/s 173 

of the CrPC, formal charge 376(1) RW 109/120(B) I.P.C was framed, read over and 

explained to the accused to which he pleaded not guilty and claimed to be tried. 

Hence, this trial. 

 

5. In support of the case, the prosecution examined eight witnesses and defence 

examined none. The plea of defence is of total denial.  

 

6. After closure of the prosecution evidence, the accused person was examined 

u/s 313 of the CrPC. 

 

   POINTS FOR DETERMINATION 

(I) Whether the accused person on or before 12.03.2009 entered into 

criminal conspiracy with co-accused Subhash Karmakar (absconder), to 

commit rape on the informant’s daughter? 

(II) Whether the accused, pursuant to the said criminal conspiracy ensured 

that informant’s daughter goes inside the bagan ? 

(III) Whether the accused abetted the commission of rape of informant’s 

daughter? 

7.  I have carefully examined the evidence on record and heard arguments of 

both sides. 

   DECISION  AND REASONS THEREOF 

8. PW-1, “X” stated that on the date of occurrence she was working in her house, 

Binesh came and informed her that a cow had intruded in puli bagan, then her sister, 

Sunita told her to go and bring the cow. PW 1 stated that she went to the puli bagan 

but she did not see the cow. PW 1 stated that she saw Subash sitting at the back of 

Binesh’s cycle. Binesh was riding a cycle on the road of puli bagan. PW 1 stated that 
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she then enquired from Binesh about the whereabouts of the cow and he in turn 

informed her the cow was inside the bara bagan. PW 1 stated that Binesh then went 

away to Sirajuli and Subash stated that he would go to his house. PW 1 stated that 

then she went to bara bagan and seeing a tree moving, she thought the cow to be 

there and, as such, she them went inside the bagan. There was a nala/drain there. PW 

1 stated that Subhash was hiding in the drain. PW 1 stated that initially she had not 

seen Subhash. PW 1 stated that Subash pulled her in the drain/nala and closed his 

mouth with her hand and he did “dhara dhari” with her. PW 1 stated that Subhash 

tried to do bad work with her but he did not succeed. PW 1 stated that Subhash pulled 

and pushed her and touched her various parts of the body for about 20 minutes. PW 1 

stated that by that time, his brother Chikan Munda came to the spot, he caught 

Subash but Subash gave one kick to his brother and fled. Thereafter her brother 

brought her home. PW 1 stated that since there was injury on her body, she was 

treated. Thereafter her father lodged FIR, her statement was recorded in the Court 

and medical examination was done. 

 

9. In cross examination, PW 1 stated that there were many people in their Line 

and there was a road near the Line. At the time of occurrence it was holi, people used 

to play holi till the evening. PW 1 stated that Binesh had informed that cow had gone 

inside puli bagan. PW 1 stated that Binesh had come on cycle to her house and at that 

time, Subash was not there. PW 1 further stated that Subash came down from the 

cycle and said that he would go home. PW 1 stated that Binesh went away to Sirajuli. 

PW 1 stated that she did not see from which side Subash entered the “baro bagan”. 

PW 1 stated Binesh did not do anything with her but Binesh had brought her by fooling 

her. PW 1 denied the suggestion that Binesh did not fool her. PW 1 denied the 

suggestion that her sister sent her to look for cow as the cow had lost, that Binesh did 

not know what Subash had intended to do with her, that she had deposed falsely and 

that Binesh had only informed them about the cow going astray. PW 1 stated that she 

could not say who wrote the FIR, she was sent for medical examination by the police. 

PW 1 stated that she could not do hulla as Subash had closed her mouth with his 

hand. 
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10. PW-2, Niru Munda deposed that it was holi day, she was in her kitchen, her 

daughter Sunita was outside working and “X” was cleaning the house. PW 2 stated 

that Binesh came and informed that their cow had intruded in puli bagan, then Sunita 

asked “X” to go and bring the cow. Since “X” did not return for half an hour, she asked 

her son to go and look for her. PW 2, stated that her son, Chikan went to look for “X” 

and saw Subash had closed “X”s mouth with his hand and was trying to do bad work 

with her. PW 2 stated that seeing Chikan, Subash kicked Chikan and fled. Thereafter 

Chikan brought her daughter home and next date her husband lodged FIR. The 

defence declined to cross examine PW 2. 

 

11. PW-3, Sri Budhuwa Munda deposed that X was her daughter. Occurrence was 

on the day of holi day and he had gone fishing. PW 3 stated that when he came home 

he did not find “X” and his wife informed him that “X” had gone to bring back the cow 

as Binesh had told them that their cow had gone inside the bagan. PW 3 stated that 

his son Chikan had gone to look for “X”. PW 3 stated that Chikan and “X” came back 

and informed him that Subash had caught “X” by her mouth and was trying to do bad 

work with her, when Chikan reached the spot, Subash kicked Chikan and fled. PW 3 

stated that Binesh had informed that their cow had gone inside the bagan and hence, 

her daughter had gone to look for the cow. PW 3 stated that on the next day he 

lodged FIR, police recorded his statement and his daughter was sent to the Court were 

her statement was recorded and later her medical examination conducted. 

 

12. In cross examination, PW 3 stated that sometimes cows went were lost and 

they used to go and bring back the cows. PW 3 stated that on earlier occasion too, 

their cow was lost and on being informed by villagers the same were brought back. PW 

3 stated that he was not there when Binesh informed at home and he was not there 

when “X” went to look for the cow. PW 3 stated Binesh was not there as he had gone 

to Sirajuli. 

 

13. PW- 4, Sipon Munda deposed that it was Holi day, he was on duty, when he 

returned home at about 4 PM, her elder sister Sunita informed him, that “X” was 

brooming when Binesh came and informed that their cow had gone inside Puli bagan 
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and “X” went in search for the cow. PW 4 stated that since “X” had not returned, 

Sunita sent him to search for “X”. He went to Puli bagan on a cycle but he did not find 

anyone. Then he saw the bushes shaking and went to see near the drain. PW 4 stated 

that he saw Subhash Karmakar. Subhash had gagged “X” and had caught her near the 

drain. PW 4 stated that he tried to catch Subhash but he fled, whereafter he took “X” 

home. 

 

14. In cross examination, PW 4 stated that sometimes their cow used to intrude in 

others garden and when it so intrudes, the chowkidaar would take it inside the phatak. 

PW 4 stated that Binesh had informed that cow had gone inside the bagan. 

 

15. PW- 5, Nirmal Munda deposed that when he was with the cows at about 4 o’ 

clock, he heard hulla but he could not say what happened as he was far away. PW 5 

was declared hostile at the instance of the prosecution. In cross examination by 

prosecution, PW 5 denied having stated before the police that “on 12.3.2009 in the 

evening at about 6-7 PM, he was in the Line. Sri Sipan Munda was chasing Subhash 

Karmakar. He asked him why he was so chasing , Sipan informed him that  Sri Subash 

Karmarkar with the help of Binesh had committed rape upon his sister “X” inside the 

bagan and both of them had conspired and stated that the cow had gone inside Puli 

Bagan, called her and she was raped by Subhash Karmakar.“ 

 

16. In cross examination by defence, PW 5 stated that he only heard sound of 

commotion but he could not say what for the same was. PW 5 denied the statements 

being attributed to him by the Ld Addl PP. 

 

17. PW- 6, Tisa Munda deposed that he did not know about the occurrence and PW 

6 too was declared hostile at the instance of the prosecution. In cross examination by 

prosecution, PW 6 denied having stated before the police that “On 12.3.2009 in the 

evening, he heard that “X” was called by Binesh and Subhash by saying that the cow 

had gone inside the bagan and Subhash Karmakar committed rape on her, which was 

told to him by “X” when he asked her.“ 
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18. In cross examination by the defence, PW 6 denied having stated before the 

police as being attributed to him by the Ld PP and stated that he did not have personal 

knowledge about the occurrence and that he had only heard about it. 

 

19. PW- 7, Dr. Achinta Kr Baruah deposed that on 21.3.2009 he was on duty at 

Kanaklata Civil Hospital and performed medical examination on “X” in connection with 

Dhekiajuli GDE No. 475 dated 21.3.2009. PW 7 opined that no sign of rape was found 

on her body, or private part and clinically the girl is about 14-15 years of age. PW 7 

exhibited the medical report as Ext. 1. The defence declined to cross examine PW 7. 

 

20. PW 8, SI Nur Md Khan deposed that on 8.3.14 the instant case was endorsed 

to him by the OC Dhekiajuli. On perusal of the case dairy he saw that the then OC of 

Dhekiajuli PS, Joy Kumar Nath had received one FIR (Ext. 2) from the complainant 

Budhuwa Munda and the same was registered as Dhekiajuli PS Case No.76 of 2009 

dated 21.3.2009. PW 8 stated that the same was endorsed to SI Dharanidhar Deka 

who visited the place of occurrence and prepared the sketch map (Ext. 3). PW 8 stated 

that SI Dharanidhar Deka had recorded the statement of witnesses, sent the victim for 

medical examination and forwarded her for recording of her statement u/s 164 CrPC 

and later collected the medical report. PW 8 stated that SI Dharanidhar Deka could not 

trace Binesh and Subhash, the accused persons in the instant case. PW 8 stated that 

on being endorsed with the case, he searched for the accused persons and arrested 

Binesh Tanti and forwarded to the Court. PW 8 stated that he also searched for 

Subhash, the co accused, but he did not find him. PW 8 exhibited the Search list (Ext. 

4 and Ext. 5) in respect of Subhash Karmakar.  PW 8 stated that on completion of 

investigation, he submitted chargesheet (Ext. 6) against Binesh and Subhash, wherein  

Subhash Karmakar was shown as an absconder. 

 

21. In cross examination, PW 8 stated that the FIR was registered on 21.3.2009. 

The date of occurrence was recorded as 12.3.2009 in the FIR. PW 8 stated that no FIR 

or information was received in the police station on 13.3.2009 and no medical 

requisition was given on 13.3.2009. 

 



                                                                     
 

Page 7 of 9 
 

22. In the instant case, the charge against the present accused petitioner is that he 

conspired with the co-accused Subhash (absconder) to see that “X”, the informant’s 

daughter goes inside the Bagan, so that, Subhash (absconder) could commit rape upon 

“X”. PW 1/“X” and PW 2 both have stated that when they were in their house, the 

accused Binesh had come and informed that their cow had intruded inside the bagan. 

Both, have gone on to say that on the information of the accused, “X” was sent to the 

bagan to look for and bring back the cows. 

 

23. PW 1/“X” stated that she had seen Subhash (absconder) sitting behind the 

bicycle of the accused and later she saw the accused Binesh go towards Sirajuli. PW 

1/the victim stated that before the accused Binesh had left, she had asked him where 

the cows  were and Binesh informed her that it was inside the bara bagan. It is then 

that, she went the bara/big bagan. The victim has further stated that the accused 

Subhash (absconder) was hiding in a nala and he pulled her in the nala, gagged her 

mouth and attempted to do bad work with her, but he could not succeed.  

 

24. From the evidence on record it is seen that the role attributed to the accused in 

the instant case is limited to the extent of the accused informing the members of the 

family of the informant that their cow had intruded inside the garden area. It is the not 

the case of the prosecution that the said information was exclusively directed against 

the victim/PW1. On the contrary, it is seen that it is Sunita, the elder sister of PW 1 

who sent PW 1 to go and get back the cows. The latter has been specifically stated 

both by the victim as well as PW 2 and their parents. To draw any presumption that 

after having receipt of information about intrusion of their cow inside the garden, the 

family members would necessarily ask the victim/PW1 to go and get back the cows, 

would be nothing but stretching it too far.  

 

25. Again, there is nothing on record to suggest that there was meeting of minds 

and that the present accused Binesh had met co-accused Subhash Karmakar 

(absconder) and they deigned/planned to create such an atmosphere so that, the 

victim/PW1 enters into the garden and accused Subash (absconder) could commit rape 

upon her. 
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 26. It is also on record through PW 3 and PW 4 that it was not unusual for livestock 

of villagers to enter in the tea garden/bagan and when such an occurrence takes place, 

one person or the other informs the owner of the cows so that they can go and bring 

back their livestock. The accused in his statement has categorically stated that he 

being a chowkidar of the bagan informed the family  members of PW 1 and headed  

towards Sirajuli. It was subsequently when he was at home that he was arrested by 

the police. 

  

27. Thus, on appreciation of evidence on record, it is seen that the role of the 

present accused Binesh Tanti in either conspiring with the co-accused Subhash 

Karmakar (absconder) or being in any way connected or having complicity in the 

alleged offence of either forceful sexual intercourse or attempt thereof, has not been 

established. 

 
28. In view of the discussion aforesaid, this Court holds that accused, Bihesh Tanti 

is not guilty of the offence charged and, as such, he is acquitted of the charge u/s 

376(1) RW 109/120(B)  IPC and set at liberty forthwith. 

29.      Considering the facts of the instant case, this matter is not referred to District 

Legal Services Authority for granting compensation u/s 357A Cr.P.C.  

 

30. Send a copy of the order to Learned District Magistrate, Sonitpur u/s 365 

Cr.P.C.   

 The judgment is signed, sealed and pronounced in open court, in the 

presence of both sides, on this the 21st day of September, 2015. 

       

      Additional Sessions Judge No. 2, 
                       Sonitpur, Tezpur 
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A-N-N-E-X-U-R-E 

1. Witnesses for Prosecution  

 P.W. 1:X 

 P.W. 2: PW-2, Niru Munda 

 P.W. 3:Sri Budhuwa Munda 

 P.W. 4:Sipon Munda 

 P.W. 5: Nirmal Munda 

P.W. 6:Tisa Munda 

P.W. 7: Dr. Achinta Kr Baruah 

P.W. 8: Nur Md Khan 

2. Witnesses for Defence: NIL 

3. Court Witnesses:  NIL  

4. Prosecution Exhibits:  

 Ext. 1:Medical Report 

 Ext. 2:FIR 

 Ext. 3: Sketch Map 

 Ext. 4 and 5: Search List,  

 Ext. 6: Charge Sheet 

 Ext. 6: Statement of Jiban Basumatary. 

5. Defence Exhibits: NIL 

6. Material Exhibits: NIL 

 

                                                             Addl. Sessions Judge No.2 
        Sonitpur, Tezpur 

  

 

 


